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JURISDICTIONAL STATEMENT
The statutory provision that confers jurisdiction on the appellate court
The Court of Appeals has jurisdiction in this matter pursuant to 78A-4-103(2)(j)
which involves cases transferred from the Utah Supreme Court to the Utah Court of
Appeals.
STATEMENT OF THE ISSUES
Appellant challenges the Affidavit of the Plaintiff supporting the granting of the
Summary Judgment as it does not comply with Rule 56 of the Utah Rules of Civil
Procedure that "affidavits shall be made on personal knowledge, shall set forth such facts
as would be admissible in evidence, and shall show affirmatively that the affiant is
competent to testify to the matters stated therein."
STANDARD OF REVIEW
The Standard of Review is that the Appellants are entitled to have all of the facts
presented and all of the inferences fairly arising therefore, considered in a light most
favorable to them. Morris vs. Farnsworth Motel 259 P.2d 297 (Utah, 1953).
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On appeal the Appellate Court, in reviewing a district court's entry of summary
judgment, views the facts and inferences in the light most favorable to the nonmoving
party. Winegar vs. Froerer Corp.. 813 P.2d 104,107(Utah 1991).
The Appellate Court will review the trial court's grant of summary judgment for
correctness, according no deference to its conclusions of law. Plateau Mining Co. vs.
Utah Division of State Lands & Forestry, 802 P.2d 720, 725 (Utah 1990).
It is for this Court to see if the Lower Court applied the appropriate standards in
granting the Motion for Summary Judgment, ie: The party moving for Summary
Judgment on its own claims "carries with it the burden of establishing a factual basis for
judgment". The party who carries the burden of proof at trial "must establish each
element of his claim in order to show that he is entitled to judgment as a matter of law...
The burden on summary judgment then shifts to the nonmoving party to identify
contested material facts, or legal flaws in the (moving party's case)." Orvis vs. Johnson
2008UT2,177P.3d600.
The Lower Court in considering the Motion for Summary Judgment, must view
the facts in the light most favorable to the nonmoving party and the Court must not weigh
evidence or assess credibility. Wasatch Oil & Gas. LLC vs. Reott 207 UT App. 223, 163
P.3d 713, quoting Mountain States Tell. & Tell. Co. vs. Atkin, Wright & Miles,
Chartered, 681 P.2d 1258,1261 (Utah 1984)). Additionally, where there are other
equally plausible inferences to be drawnfromthe evidence, summary judgment should
not be granted. Ellsworth Paulsen Construction Co. vs. 51-SPR, LLC, 206 UT App 353,
144P.3d261.
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CITATION TO THE RECORD SHOWING ISSUES PRESERVED
AT TRIAL COURT
This matter was raised with the Lower Court in the Memorandum in Support of
Motion to Strike Affidavit of Ron Nielsen:
"Comes now the Defendants, by and through their Attorney, John Walsh and
submit the following MEMORANDUM IN SUPPORT OF MOTION TO STRIKE
AFFIDAVIT OF RON NIELSEN, as follows:
1. The Affidavit lacks foundation as there are no facts set forth in the said
Affidavit to show the Court how the Affiant has any knowledge whatsoever.
Here the Affiant states, "4. The information contained in this Affidavit is of my
own person knowledge."
This mere conclusion is insufficient, as the same would not be sufficient for one
to take the stand at the time of trial.
The Affiant does not set forth any "facts" to support this mere conclusion or to
show this Court facts that would establishing the same.
Hence, an Affiant merely stating that he has personal knowledge that "I am over
18 and have information relevant to the dispute between the above named parties." is
totally lacking sufficient foundation and the same would not qualify a witness to address
any issue before the Court.
Rule 56(e) requires, "Supporting and opposing affidavits shall be made on
personal knowledge, shall set forth such facts as would be admissible in evidence, and
shall show affirmatively that the affiant is competent to testify to the matters stated
therein."
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2. Paragraph #8, specifically lacks any foundation whatsoever, and must be
stricken.
Paragraph #8, states,
On or about January 9,2007, AGBM performed stone and masonry work on the
Property and enhanced the value of the property by $26,538.50 (See January Invoice,
attached as Exhibit " I T
Where in the Affidavit is there any foundation as to how Mr. Nielsen would know
this and where in the Affidavit is there any foundation for this conclusion?
Is Mr. Nielsen a Realtor, and did he do a study, and if he did what did it include?
This statement by Ron Nielsen is nothing more than "we billed for that amount
and so that enhanced the value of the property that amount."
The whole lawsuit is about the amount, if any, due to the Plaintiff.
There is no dispute that the parties had an agreement and that the Plaintiff did do
some work.
The question however is the amount owed, if any.
Plaintiff claims they are owed $26,538.50 "because that is what their invoice
shows."
Defendants dispute the amount and have countered with a lesser amount, which
has not been accepted by the Plaintiffs.
As a result, there is no basis whatsoever to suggest to this Court that the amount
that the Plaintiff invoiced "enhanced the value of the Property by $26,53 8.50."
There is no foundation whatsoever to support this claim before the Court.
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CONCLUSION
The Rule is clear, there must be admissible facts before this Court that shows that
the Affiant is competent to testify.
The case law also clearly states that unsubstantiated opinions and conclusions
form no basis for Summary Judgment. Note Orvis vs. Johnson, 146 P.3d 886 (Utah Ct.
App. 2006).
Hence, the Affidavit must be stricken."
This issue was raised with the Honorable Samuel McVey, in oral argument
referring to the Affidavit of Ron Nielsen, beginning at page 10, of the Record, Counsel
for the Defendants argued:
"MR. WALSH: It says in paragraph 1, my name is Ron Nielsen. I don't dispute
that, Your Honor. Number 2, I'm over the age of 18 and have information relevant to the
dispute between the above-named parties. That's the foundation, "I have relevant
information." One take the stand and say I've got some relevant information. That
doesn't tell me how the person got their information. It doesn't say that they were there.
They raise the same issue my guy's not there. Well, they don't show in their affidavit
how their guy was there. "I have relevant information. I'm the owner of A Good Brick
Mason. The information contained here is in my own personal knowledge."
"Then if the Court would jump with me down to paragraph 8, it says on or about
January 9,2007. A Good Brick Mason performed stone and masonry work on the
property and enhanced the value to $26,538.50. See January invoice attached as Exhibit either 1 or L, whatever that reads".

7

"Well, all that means, Judge, is we performed a lot of work and we invoice - and
we invoiced it at that particular price. That's no more competent evidence than a person
just walking in and saying, "Well, this is what I wrote out that you owe me. Here's what
you owe me. I just wrote it out." That's what the dispute's all about, Judge. It's not
whether or not they came up and they did work, and it's not whether or not they even did
competent work. I think they really are a good brick mason, the descriptive ad which
relays their name. But to step before and say this is what we wrote out as what you owe,
and that's their source for validity before Your Honor that "this is what our invoice
shows. Therefore, that's what you owe." And our view is, Judge, not only is there a
dispute on the square footage, there is a dispute on what was in the square footage, but
there's not competent evidence before Your Honor that says "I'm confident (sp
competent) to establish that I enhanced the value here to the tune of $26,538.50."
"We start off with the premise, Your Honor, that this is a high-end home in Park
City, a very unique home in Park City. And plaintiffs steps up with an affidavit that says
we performed work on the property "that enhanced the value of the property to $26,000
plus." And the basis of that is supported in the - i n just what we invoiced them. It's
almost like if you want to know how much you owe, I'll just write it out here and then
there's my proof you owe that. And that's not competent evidence. You do not have any
competent evidence, Judge, that establishes amount."
"If the Court wants to grant a partial summary judgment, i.e. that there was a
contract between the parties, we'll stipulate to that being the case, but to suggest that
there's competent evidence now before Your Honor that says we enhanced the value to
the tune of 26 grand, there is no such evidence, there is no validity to that. And Rule 56
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requires that the affidavit has to set forth the facts that give rise for Your Honor to
conclude this person is qualified and be competent to testify. We move to strike the
affidavit. There is a glaring question of fact, Judge, square footage, what was done in the
square footage, and what was the reasonable and fair market value of that amount. Do
you have any questions of me?"
"THE COURT: I have no questions."

CONSTITUTIONAL OR STATUTORY PROVISIONS
Rule 56(e) of the Utah Rules of Civil Procedure requires, "Supporting and
opposing affidavits shall be made on personal knowledge, shall set forth such facts as
would be admissible in evidence, and shall show affirmatively that the affiant is
competent to testify to the matters stated therein."

STATEMENT OF THE CASE
This case involves a contract claim between the parties for brick and masonry
work on a "high-end" home in the Park City area. Plaintiff supplied a single Affidavit of
Ron Nielsen to support their claims. Ron Nielsen professed to state how the value of the
home had increased due to the efforts of the Plaintiff. Neither Plaintiff, nor any other
person supplied any competent evidence to the Lower Court to support the granting of the
Motion for Summary Judgment.
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NATURE OF THE CASE
This is a very straight forward matter before the Court of Appeals as there was no
trial before the Lower Court, hence no challenge to the Findings of Facts, etc. In fact,
there is only a single Affidavit supplied to the Lower Court for purposes of the Motion
for Summary Judgment, ie: Affidavit of Ron Nielsen. Hence, this Court's involvement is
limited to the single Affidavit and whether the same would support the granting of the
Motion for Summary Judgment.

COURSE OF PROCEEDINGS
This matter was resolved in the Lower Court by way of Summary Judgment as the
Lower Court denied the Motion to Stiike the Affidavit of Ron Nielsen, and stated on page
25 of the Transcript as follows: " . . . the Court is not going to strike anybody's affidavit
in this case. I recognize that - recognize the issues about foundation and so forth, but this
is motion practice and while we should - while our affidavits should read basically the
same as if the witness were on the witness stand and proper foundation and so forth
would be made, I also, again I recognize this is motion practice and things do tend to be a
little bit more abbreviated than normal but if there were live testimony, so that will be the
ruling."
DISPOSITION IN THE LOWER COURT
The Honorable Samuel McVey decided this matter on Summary Judgment based
upon the single Affidavit of Ron Nielsen, who claimed:
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"On or about January 9,2007, AGBM performed stone and masonry work on the
Property and enhanced the value of the property by $26,538.50 (See January Invoice,
attached as Exhibit "1")"
STATEMENT OF THE FACTS
1.

On or about June 19,2007, the Plaintiff filed a Complaint alleging three

causes of action, ie: Breach of Contract, Lien Foreclosure and Unjust Enrichment. Note
Record at pages 2-14.
2.

Plaintiff asserted that they were entitled to the sum of $26,538.50 as

"Plaintiff was engaged by Spectrum to perform stone and mason work on the Property by
Spectrum's on-site superintendent pursuant to an oral agreement." Paragraph 7 of
Complaint found at page 13 of the record.
3.

Plaintiff did not claim that they were entitled to the sum of $26,538.50

because that was the amount of time, labor and materials supplied, rather Plaintiff
claimed that they were entitled to that sum because "Plaintiff fully performed said stone
and mason work on the Property and has enhanced the value of the Property by
$26,538.50." Note paragraph #11 of the Complaint at page 12 oi the record.
4.

Plaintiff's whole claim was based on a single paged invoice showing

$26,538.50, dated January 9, 2007. Note Exhibit C to Complaint at page 2 of the Record.
5.

Defendants denied the claim that "Plaintiff fully performed said stone and

mason work on the Property and has enhanced the value of the Property by $26,538.50"
when they denied Paragraph #11, in Defendant's Answer at paragraph #2. Note Answer
filed by the Defendants at pages 23 - 25 of the Record.
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6.

Defendants had agreed that Plaintiff had done some work and was entitled

to some money but not the sum of $26,538.50, as Defendants on or about January 29,
2008, filed an Offer of Judgment pursuant to Rule 68 of the Utah Rules of Civil
Procedure for the sum $17,000.00. Note the Record at pages 38 and 39.
7.

On or about September 28,2008, Plaintiff filed a Motion for Summary

Judgment claiming that they were entitled to judgment on the basis of breach of contract,
lien foreclosure and unjust enrichment. Note the Record at pages 108 and 109.
8.

Contemporaneously, Plaintiff filed Plaintiffs Memorandum in Support of

Motion for Summary Judgment at pages 110 to and including 129 of the Record.
9.

In the said Memorandum, Plaintiff stated at pages 128 and 129 of the

Record, "In approximately December of 2006, the Defendant, Spectrum Development
Corporation, LLC ("Spectrum") engaged AGBM to perform stone and masonry work on
a high-end home in Park City, Utah pursuant to an oral agreement."
10.

At page 127 of the Record, Plaintiff asserted the following as part of their

UNDISPUTED STATEMENTS OF FACTS, "4. On or before January 9, 2007, AGBM
performed stone and masonry work on the Property and enhanced the value of the
Property by $26,538.50. (See January Invoice, attached as Exhibit "C")."
11.

Again as page 115 of the Record, the Plaintiff attached a copy of the

single page invoice giving the bottom line amount of $26,538.50.
12.

Plaintiff filed a single Affidavit in support of their claim for the

$26,538.50, at page 137 - 139 as the AFFIDAVIT OF RON NIELSEN, which states
verbatim as follows:
"STATE OF UTAH

)
SS:

12

COUNTY OF UTAH

)

COMES NOW the undersigned, after first being duly sworn, and upon his
oath states as follows:
1. My name is Ron Nielsen.
2. I am over 18 and have information relevant to the dispute between the above
named parties.
3. I am owner of A Good Brick Mason ("AGBM") of one of the Plaintiffs in this
action.
4. The information contained in this Affidavit is of my own personal knowledge.
5. A Good Brick Mason ("AGBM"), was engaged by the Defendant, Spectrum
Development Corporation ("Spectrum"), pursuant to an oral agreement to
perform masonry work at a home located at 3448 West Snow Top Court, Park
City, Utah.
6. AGBM performed masonry work at the Property froiri approximately
December 2006 to January 9,2007.
7. There is no dispute that AGBM performed the work that is represented on the
January Invoice.
8. On or before January 9, 2007, AGBM performed stone and masonry work on
the Property and enhanced the value of the Property by $26,538.50. (See
January Invoice, attached as Exhibit "1").
9. At all times relevant to its performance of the masonry and stone work on the
Property, AGBM has charged its normal rates for the work required by
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Spectrum and Palmo and performed by AGBM, with the exception that it
charged an additional amount for the travel by AGBM to Park City.
10. Spectrum development has failed to and refused to pay AGBM the invoiced
amount for AGBM's work.
11. Palmo has failed to and refused to pay AGBM for the amount of value that its
Property has been enriched by the work performed by AGBM.
12. On or about March 29, 2007, AGBM filed its lien with the Wasatch County
Recorder, as Entry No. 317878, Book 936, p.328 (See Lien, attached as
Exhibit "2").
13. On or about April 3,2007, AGBM delivered to the owner or reputed owner of
the Property, Palmo, a copy of the Lien by certified mail pursuant to UTAH
CODE ANN. Section 38-1 -7(3)(a)(l). (See Mail Receipt, attached as Exhibit
"3").
DATED and SIGNED this 3T day of September, 2008.

/RON NIELSEN/
Ron Nielsen
Affiant
SUBCRIBED AND SWORN TO this TP day of September, 2008.
/HELEN BURK/
Notary Public
(NOTARY SEAL)
13. On or about October 20,2008, Defendants filed a MEMORANDUM IN
OPPOSITION TO MOTION FOR SUMMARY JUDGMENT as found at pages 143
through and including 146 of the Record.
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14. At page 145 of the Record, Defendants disputed paragraph #4, where Plaintiff
claimed "On or before January 9,2007, AGBM performed stone and masonry work on
the Property and enhanced the value of the Property by $26,538.50 (See January Invoice,
attached as Exhibit "C").
15. At page 145, of the Record, Defendants additionally stated an objection to
Plaintiffs paragraph #4, as follows: "Also this statement lacks foundation and is
speculative."
16. At page 145, of the Record, Defendants disputed paragraph #5, where
Plaintiff claimed, "There is no dispute that AGBM performed the work that is represented
on the January Invoice. (See Affidavit of Ron Nielsen.)."
17. At page 145, of the Record, Defendants disputed paragraph #6, where
Plaintiff claimed, "At all times relevant to its performance of the masonry and stone work
on the Property, AGBM has charged its normal rates for the work required by Spectrum
and Palmo and performed by AGBM, with the exception that it charged an additional
amount for travel by AGBM to Park City. (See Affidavit of Ron Nielsen)"
18. At page 145, of the Record, Defendants disputed paragraph #8, where the
Plaintiff claimed, "Palmo has failed to and refused to pay AGBM for the amount of value
that its Property has been enriched by the work performed by AGBM (See Affidavit of
Ron Nielsen)."
19. At page 145 of the Record, Defendants argued as follows:
"Defendant submits that this is a simple matter before the Court. Plaintiff claims
that they performed work that was agreed upon and the price was agreed upon."
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"Defendants on the other hand claim that Plaintiff billed excess footage beyond
the agreement, that Plaintiff billed extra for lathe which was part of the original bid and
should not have been an extra and also the Plaintiff billed extra for columns and arches,
which were part of the original bid."
20. On or about February 20,2009, Defendants filed a Motion to Strike the
Affidavit of Ron Nielsen and a Memorandum in support of the same. Counsel was unable
to locate the same in the file and the same is not part of the RECORD INDEX, and so the
same is reproduced in its entirety as follows: (At page 18 of the Transcript the Court
acknowledged having reviewed the same. Additionally the Record shows at page 196
that the Plaintiff filed a Memorandum in response to the same)
"JOHN WALSH
ATTORNEY AT LAW #3371
3191 SOUTH VALLEY STREET, SUITE 240
SALT LAKE CITY, UTAH
84109
TELEHONE 801-467-9700

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
IN AND FOR WASATCH COUNTY
HEBER CITY DEPARTMENT
STATE OF UTAH
ooooOoooo—
A GOOD BRICK MASON, INC., a
Utah Corporation,

;
;

Plaintiff,
Vs.

MEMORANDUM IN SUPPORT
MOTION TO STRIKE AFFIDAVIT
OF RON NIELSEN

;
Civil No. 070500248
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SPECTRUM DEVELOPMENT
CORPORATION, a Utah Corporation,
PALMORANCHO LLC, a California
Limited Liability Company and JOHN
DOES 1 through 10,

;
;
;

Defendants

Judge Pullan

;
000000O00000

Comes now the Defendants, by and through their Attorney, John Walsh and
submit the following MEMORANDUM IN SUPPORT OF MOTION TO STRIKE
AFFIDAVIT OF RON NIELSEN, as follows:
1. The Affidavit lacks foundation as there are no facts set forth in the said
Affidavit to show the Court how the Affiant has any knowledge whatsoever.
Here the Affiant states, "4. The information contained in this Affidavit is of my
own person knowledge."
This mere conclusion is insufficient, as the same would not be sufficient for one
to take the stand at the time of trial.
The Affiant does not set forth any "facts" to support this mere conclusion or to
show this Court facts that would establish the same.
Hence, an Affiant merely stating that he has personal knowledge of "I am over 18
and have information relevant to the dispute between the above named parties." is totally
lacking sufficient foundation and the same would not qualify a witness to address any
issue before the Court.
Rule 56(e) requires, "Supporting and opposing affidavits shall be made on
personal knowledge, shall set forth such facts as would be admissible in evidence, and
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shall show affirmatively that the affiant is competent to testify to the matters stated
therein."
2. Paragraph #8, specifically lacks any foundation whatsoever, and must be
stricken.
Paragraph #8, states,
On or about January 9,2007, AGBM performed stone and masonry work on the
Property and enhanced the value of the property by $26,538.50 (See January Invoice,
attached as Exhibit " I T
Where in the Affidavit is there any foundation as to how Mr. Nielsen would know
this and where in the Affidavit is there any foundation for this conclusion."
Is Mr. Nielsen a Realtor, and did he do a study, and if he did what did it include?
This statement by Ron Nielsen is nothing more than "we billed for that amount
and so that enhanced the value of the property that amount."
The whole lawsuit is about the amount, if any, due to the Plaintiff.
There is no dispute that the parties had an agreement and that the Plaintiff did do
some work.
The question however is the amount owed, if any.
Plaintiff claims they are owed $26,538.50 "because that is what their invoice
shows."
Defendants dispute the amount and have countered with a lesser amount, which
has not been accepted by the Plaintiffs.
As a result there is no basis whatsoever to suggest to this Court that the amount
that the Plaintiff invoiced "enhanced the value of the Property by $26,538.50."
There is no foundation whatsoever to support this claim before the Court.
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CONCLUSION
The Rule is clear, there must be admissible facts before this Court that shows that
the Affiant is competent to testify.
The case law also clearly states that unsubstantiated opinions and conclusions
form no basis for Summary Judgment. Note Orvis vs. Johnson, 146 P.3d 886 (Utah Ct.
App.2006).
Hence, the Affidavit must be striken.
Dated this 20th day of February, 2009.
/s/John Walsh
JOHN WALSH
ATTORNEY AT LAW
CERTIFICATE OF MAILING
I hereby certify that I caused to be mailed a true and correct copy of the foregoing
MEMORANDUM IN SUPPORT OF MOTION TO STRIKE AFFIDAVIT OF RON
NIELSEN to the Plaintiff by mailing the same in the United States Mail, postage fully
prepaid addressed to ROBERT L. JEFFS, JEFFS AND JEFFS, ATTORNEYS AT LAW,
90 NORTH 100 EAST, P. O. BOX 888, PROVO, UTAH, 84603.
Dated this 20 T H day of February, 2009.

/s/ John Walsh
JOHN WALSH
ATTORNEY AT LAW"
21. Plaintiff thenfiledan untimely AMENDED AFFIDAVIT OF RON
NIELSEN which the Court rejected at page 19 of the Transcript:

19

MR. WALSH: Yes, if I could.. Your Honor, this is tremendous disadvantage not
to have an amended affidavit that's been filed. They mailed it out. I have not seen it.
THE COURT: Well, I probably won't be considering that for the reason that it's
probably late as may be some other documents in there, but anyway, I won't really be
considering that."
22. As reflected in the Record at page 208, the matter came on for hearing before
the Honorable Samuel McVey, District Court Judge on March 9,2009 where Counsel for
the Defendants vigorously argued that the Affidavit of Ron Nielsen, lacked foundation,
was speculative and did not provide the Court with the requisite facts as required under
Rule 56, ie: Rule 56(e) requires, "Supporting and opposing affidavits shall be made on
personal knowledge, shall set forth such facts as would be admissible in evidence, and
shall show affirmatively that the affiant is competent to testify to the matters stated
therein."
23. As to the Affidavit of Ron Nielsen, beginning at page 10, of the Record,
Counsel for the Defendants argued:
"MR. WALSH: It says in paragraph 1, my name is Ron Nielsen. I don't dispute
that, Your Honor. Number 2, I'm over the age of 18 and have information relevant to the
dispute between the above-named parties. That's the foundation, "I have relevant
information." One take the stand and say I've got some relevant information. That
doesn't tell me how the person got their information. It doesn't say that they were there.
They raise the same issue my guy's not there. Well, they don't show in their affidavit
how this guy was there. "I have relevant information. I'm the owner of A Good Brick
Mason. The information contained here is in my own personal knowledge."
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"Then if the Court would jump with me down to paragraph 8, it says on or about
January 9, 2007. A Good Brock Mason performed stone and masonry work on the
property and enhanced the value to $26,538.50. See January invoice attached as Exhibit either 1 or L, whatever that reads."
"Well, all that means, Judge, is we performed a lot of work and we invoice - and
we invoiced it at that particular price. That's no more competent evidence than a person
just walking in and saying, "Well, this is what I wrote out that you owe me. Here's what
you owe me. I just wrote it out." That's what the dispute's all about, Judge. It's not
whether or not they came up and they did work, and it's not whether or not they even did
competent work. I think they really are a good brick mason, the descriptive ad which
relays their name. But to step before and say this is what we wrote out as what you owe,
and that's there source for validity before Your Honor that "this is what our invoice
shows. Therefore, that's what you owe." And our view is, Judge, not only is there a
dispute on the square footage, there is a dispute on what was in the square footage, but
there's not competent evidence before Your Honor that says "I'm confident (sp
competent) to establish that I enhanced the value here to the tune of $26,538.50."
"We start off with the premise, Your Honor, that this is a high-spec home in Park
City, a very unique home in Park City. And plaintiffs steps up with an affidavit that says
we performed work on the property "that enhanced the value of the property to $26,000
plus." And the basis for that is supported in the - in just what we invoiced them. It's
almost like if you want to know how much you owe, I'll just write it out here and then
there's my proof you owe that. And that's not competent evidence. You do not have any
competent evidence, Judge, that establishes amount."
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"If the Court wants to grant a partial summary judgment, i.e. that there was a
contract between the parties, we'll stipulate to that being the case, but to suggest that
there's competent evidence now before Your Honor that says we enhanced the value to
the tune of 26 grand, there is no such evidence, there is no validity to that. And Rule 56
requires that the affidavit has to set forth the facts that give rise for Your Honor to
conclude this person is qualified and be competent to testify. We move to strike the
affidavit. There is a glaring question of fact, Judge, square footage, what was done in the
square footage, and what was the reasonable and fair market value of that amount. Do
you have any questions of me?"
THE COURT: I have no questions."
24. The Honorable Court acknowledged the need for appropriate foundation in
reference to Affidavits, when making its ruling on page 25 of the transcript, but stated
that that is not necessary in "motion practice" when Judge McVey stated:
" . . . the Court is not going to strike anybody's affidavit in this case. I recognize
that - recognize the issues about foundation and so forth, but this is motion practice and
while we should - while our affidavits should read basically the same as if the witness
were on the witness stand and proper foundation and so forth would be made, I also,
again I recognize this is motion practice and things do tend to be a little bit more
abbreviated than normal but if there were live testimony, so that will be the ruling."

SUMMARY OF THE ARGUMENTS
Appellant submits that merely stating the conclusion, "I am over 18 and have
information relevant to the dispute between the above named parties " does not meet the
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requirements of Rule 56(e) which states, "Supporting and opposing affidavits shall be
made on personal knowledge, shall set forth such facts as would be admissible in
evidence, and shall show affirmatively that the affiant is competent to testify to the
matters stated therein."

STANDARD OF RE VIEW ON APPEAL
On appeal the Appellate Court, in reviewing a district court's entry of summary
judgment, views the facts and inferences in the light most favorable to the nonmoving
party. Winegar vs. Froerer Corp., 813 P.2d 104 (Utah 1991).
The Appellate Court will review the trial court's grant of summary judgment for
correctness, according no deference to its conclusions of law. Plateau Mining Co. vs.
Utah Division of State Lands & Forestry. 802 P.2d 720, 725 (Utah 1990).

LEGAL ANALYSIS
At the time of the hearing on the Plaintiffs Motion for Summary Judgment, the
Plaintiff focused on alleged problems with the Affidavit of Paul Burningham.
However, the Defendants had no need to supply any affidavit or any other
evidence to rebut the Plaintiffs Motion for Summary Judgment until the Plaintiff had
met its burden of establishing that there was no material fact in dispute and that PlaintiflF
was entitled to Summary Judgment as a matter of law, with competent evidence.
In the case of Badger vs. Brooklyn Canal Company, 922 P.2d 745 (Utah, 1996),
the Utah Supreme Court held:
"We find that the manner in which these affidavits were presented
provided an insufficient factual basis for the district court's ruling. Ordinarily, the
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opponent to a summary judgment motion must "set forth specific facts showing
that there is a genuine issue for trial." Utah R. Civ. P. 56(e). However, that
burden is triggered only when "a motion for summary judgment is made and
supported as provided in this rule." Id (emphasis added). "Unless the moving
party meets its initial burden to present evidence establishing that no genuine
issue of material fact exists, 'the party opposing the motion is under no obligation
to demonstrate that there is a genuine issue for trial." Harline vs. Barker, 912
P.2d 433,445 (Utah 1996) (quoting K & T, Inc. vs. Koroulis, 888 P.2d 623,628
(Utah 1994)). The Madsen affidavit failed to negate any disputed issue regarding
the impact of the change in diversion points on the private wells. Whatever
expertise Madsen had acquired as an irrigator, it was not plainly pertinent to the
question of impact on water tables; nor did he provide any foundational facts
supporting his opinion. See, e.g., King vs. Searle Pharmaceuticals, Inc., 832 P.2d
858, 864 n.2 (Utah 1992) ("Affidavits of experts are insufficient... unless
foundational facts are set forth supporting their opinions and conclusions").
Rather, he simply asserted in conclusory fashion that movement of water
upstream could not impact the water table near plaintiffs' wells. Thus, although
the affidavits plaintiffs submitted with their response made equally conclusory
statements, they had no obligation to provide more."
ARGUMENT
Appellants claim that this whole matter revolves around the insufficiencies and
other problems with the sole Affidavit of Ron Nielsen, found at page 137 in the Record.
Hence, turning then specifically to the Affidavit of Ron Nielsen, Appellant makes
the following claims:
In reference to paragraph #1, "My name is Ron Nielsen." Appellants make no
claim.
In reference to paragraph #2, "I am over 18 and have information relevant to the
dispute between the above named parties." Appellants have very serious concerns.
First, "I am over 18" is overall not that helpful, as there is no requirement that one
be over 18 years of age to be a competent witness or to provide a meaningful affidavit to
the Court.
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Furthermore, this fact is not helpful in reference to resolving this controversy or
providing probative evidence that would be meaningful in resolving the controversy.
The phrase, " I . . . have information relevant to the dispute between the above
named parties." is nothing more than a conclusion and a legal conclusion at that.
This phrase is critically short of facts showing the Lower Court how the Affiant
would "have information".
Was he present when the agreement was entered into?
Such would be dispositive in this matter as the agreement was an oral agreement
and any comment on the same by this Affiant, if he were not present, would be hearsay
and incompetent evidence.
In the Plaintiffs Complaint in paragraph #7, at page 13 of the Record, the
Plaintiff asserts, "Plaintiff was engaged by Spectrum to perform stone and mason work
on the Property by Spectrum's on-side superintendent pursuant to an oral agreement."
Additionally, in paragraph #5, Ron Nielsen, in his Affidavit, admits that Plaintiff
did work "pursuant to an oral agreement..."
Hence, for the Affiant to conclude, "I have information relevant to the dispute"
provides nothing to this Court by way of any kind of foundation nor does it provide the
Court with any facts for the Court to determine if his "information" is in fact competent
and relevant to the dispute.
"I have information relevant to the dispute" could mean "I was told by someone,"
or "I saw a paper once that I found along the street and it said ...", or it could even mean,
"Once I had a dream and here we go."
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At page 3 and page 4 of the Transcript, Counsel for the Plaintiff argues to Judge
McVey that the Affidavit of Paul Bumingham must be stricken because, "Additionally additionally - Paul - the motion - the affidavit of Paul Bumingham has not been
supported by any personal knowledge . . . "
"So the only parties that have knowledge of what the original agreement are A
Good Brick Mason and even though Paul Bumingham may be the owner, he again states
he doesn't have any personal knowledge of that agreement, and there has been no
original bid. So again, the affidavit of Paul Bumingham should be stricken because he
has no personal knowledge."
This argument seems to be saying that only responsive Affidavits need to be
based on personal knowledge.
Counsel submits that it is important to note that when Plaintiffs Counsel was
arguing this matter before the Lower Court she did not even "claim" that her witness,
Ron Nielsen was present, as according to her, the agreement was reached by "A Good
Brick Mason" and Defendants.
Hence, in Plaintiffs Affidavit and also in Oral Argument before the Lower Court,
Plaintiff did not even "claim" that Ron Nielsen was present when the "oral agreement"
was reached and therefore would have any competent evidence to offer to the Court.
Additionally, to claim that Affiant's "information" is "relevant" is strictly a legal
conclusion for which Affiant has not qualified himself in the Affidavit as required by
Rule 56(e) of the Utah Rules of Civil Procedure, and furthermore the relevancy or lack of
relevancy is for the Court to determine in reviewing the Affidavit as a whole.
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Hence the claim that Affiant has "relevant information" provides the Court with
nothing to establish the Affiant as one who can offer competent evidence in resolving the
matter before the Court.
After the Defendants filed their Motion to Strike the Affidavit of Ron Nielsen, the
Plaintiff filed an untimely Amended Affidavit of Ron Nielsen, and even after receiving
the Motion to Strike, the Amended Affidavit still states, "I am over 18 and have
information relevant to the dispute between the above named parties."
In the case where the Affidavit fails to establish that the Affiant was present when
an oral agreement was entered into, that Affiant's statements become no more than, "I
have relevant information based solely on information and belief."
In the case of Walker vs. Rocky Mountain Recreation Corporation, 508 P.2d 538,
(Utah, 1973), the Utah Supreme Court held:
Defendant further asserts that there were material, disputed issues of fact
which preclude the trial court from granting Summary judgment. The opposing
affidavit submitted by the defendant did not comport with the requirements of
Rule 56(e), U.R.C.P., i.e., such an affidavit must be made on personal knowledge
of the affiant, and set forth facts that would be admissible in evidence and show
that the affiant is competent to testify to the matters stated therein. Statements
made merely on information and belief will be disregarded. Hearsay and opinion
testimony that would not be admissible if testified to at the trial may not properly
be set forth in an affidavit. Western States Thrift and Loan Co. vs. Blomquist.
312 P.2d 777 (Utah, 1957)
A review of defendant's opposing affidavit reveals no evidentiary facts but
merely reflects the affiant's unsubstantiated opinions and conclusions in regard to
the transactions.
In reference to paragraph #3 of Ron Nielsen's Affidavit, he states, "I am (the)
owner of A Good Brick Mason ("AGBM") of (sic) one of the Plaintiffs in this action."
At the time of the hearing before the Honorable Samuel McVey, Plaintiffs
Counsel argued that merely being the "owner" of the company did not make the Affidavit
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of Paul Bumingham competent evidence, as Paul Bumingham would still have to have
personal knowledge of the facts in the Affidavit.
At page 3 of the Transcript, Counsel for the Plaintiff, makes the following
argument,
"So the only parties that have knowledge of what that original agreement are A
Good Brick Mason and even though Paul Bumingham may be the owner, he again states
he doesn't have any personal knowledge of that agreement, and there has been no
original bid. So again, the affidavit of Paul Bumingham should be stricken because he
has no personal knowledge."
Here again, Counsel seems to be arguing that only responsive affidavits need be
based on personal knowledge.
Neither in the Affidavit nor in argument before the Lower Court, Plaintiff never
even "claimed" that Ron Nielsen was present when the "oral agreement" was reached
between the Plaintiff and the Defendants.
In reference to the Affidavit of Ron Nielsen, he states in paragraph #4, "The
information contained in this Affidavit is of my own personal knowledge."
Does this "conclusion" mean that Ron Nielsen was present when the oral
agreement was reached between the Plaintiff and the Defendants?
As noted above he does not even claim to have been present.
The policy found in 56(e) is clear, that merely stating "I have personal
knowledge" is not enough, the Affiant must show affirmatively that the Affiant is
competent to testify as to the facts.

Rule 56(e) states, "Supporting and opposing

affidavits shall be made on personal knowledge, shall set forth such facts as would be
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admissible in evidence, and shall show affirmatively that the affiant is competent to
testify to the matters stated therein."
Appellants have most serious problems with paragraph #5, of the Affidavit of Ron
Nielsen, wherein he states, "A Good Brick Mason ("AGBM") was engaged by the
Defendant, Spectrum Development Corporation ("Spectrum"), pursuant to an oral
agreement to perform masonry work at a home located at 3448 West Snow Top Court,
Park City, Utah."
The problem with this paragraph, outside of the fact that the Affiant never even
claims to have witnessed the same, is that it is nothing more than an opinion or a
conclusion without the requisite factual details.
The most glaring problem with this paragraph is that, according to the Plaintiff,
the Plaintiff was engaged to "perform masonry work" at a specific location.
What masonry work was involved, as would any amount of "masonry work" give
rise to a claim for $26,538.50.
Clearly, one who was actually involved in the creation of the contract, would
provide the requisite details of what was discussed by the parties in the oral agreement.
They would have established some type of parameters of what was to be done Would it
involve flat work or did it involve columns and arches? How soon did it need to be
completed and what would be the costs involved and did that include labor only or did it
include materials, etc?
The reason this would be critically important to the Lower Court is that Court has
to decide if there is a breach of the "oral agreement" and without getting the requisite

29

details, how could any court determine the whole case by way of Summary Judgment,
where the Defendants never do get their day in Court.
The heart of this controversy between the parties is what was to be done and what
would it cost.
As presented to the Lower Court, by way of Summary Judgment is that Plaintiff
just did "some masonry work" and than Plaintiff "just wrote out on a piece of paper"
what the Defendants had to pay or the project would be liened and the Defendants would
owe for mega damages along with attorneys fees.
In the case of Webster vs. Sill 675 P.2d 1170, (Utah, 1983) the Utah Supreme
Court stated,
A major purpose if summary judgment is to allow the parties to pierce the
pleadings to determine whether there is a genuine issue of fact. To raise a
genuine issue of fact, an affidavit must do more than reflect the affiant's opinions
and conclusions. Walker vs. Rocky Mountain Recreation, 29 Utah 2d 274, 508
P.2d 538 (1973). The affidavit must "set forth specific facts" showing there is a
genuine issue for trial. Utah R.Civ.P. 56(e). The mere assertion that an issue of
fact exists without the proper evidentiary foundation to support that assertion is
insufficient to preclude the granting of a summary judgment motion.
Under Rule 56(c) of the Utah Rules of Civil Procedure, summary
judgment shall be rendered if the record demonstrates that "there is no genuine
issue as to any material fact and that the moving party is entitled to judgment as a
matter of law." Doubts or uncertainties concerning issues of fact properly
presented, or the nature of inferences to be drawn from the facts, are to be
construed in a light favorable to the party opposing the summary judgment.
Bowen vs. Riverton City, 656 P.2d 434 (Utah, 1982); Durham vs. Margetts, 571
P.2d 1332 (Utah, 1977)...."
By virtue of the foregoing, Appellants submit that paragraph #5, of Ron Nielsen's
Affidavit is no more than an opinion made by someone who was not even present and
critically lacks requisite facts for the Lower Court to have determined this matter by way
of Summary Judgment.
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As to paragraph #6 of Ron Nielsen's Affidavit, "AGBM performed masonry work
at the Property from approximately December 2006 to January 9,2007." Appellants
submit that the vagueness and lack of detail confirm the fact that the Affiant was not
involved.
The idea that "AGBM performed masonry work" could not be more in specific, as
to what was done giving rise to the said $26,538.50.
Additionally, the idea that it was done "from approximately December 2006 to
January 9,2007" all the more confirms that Ron Nielsen was not even there.
Upon review it is absolutely clear that Ron Nielsen never even claims to have
been there in order to swear to the facts involved in his Affidavit.
As to paragraph #7, of Ron Nielsen's Affidavit, "There is no dispute that AGBM
performed the work that is represented on the January Invoice," Appellants submit that it
is exactly opposite as to what is claimed.
Appellants submit that the whole dispute is what AGBM performed in reference
to the January Invoice.
Here is where the Lower Court should have denied the Motion for Summary
Judgment, even if the Lower Court had held that the requisite foundation had been
established in the Ron Nielsen Affidavit.
This is because the Deposition remained and the Affidavit of Paul Burningham
was never stricken and therefore the Summary Judgment should have been denied. (Note
Argument below)
Appellants submit that the one paragraph that lacks the most critical foundation is
paragraph #8, of Ron Nielsen's Affidavit, which states, "On or before January 9,2007,
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AGBM performed stone and masonry work on the Property and enhanced the value of
the Property by $26,538.50. See January Invoice, attached as Exhibit "1")."
The requisite underlying "facts" showing what stone and masonry work was done
has been addressed above.
Here the claim that the work "enhanced the value of the Property by $26,538.50"
is most critical to the granting of the Motion for Summary Judgment.
Appellants submit that the best way to explain their problem with the claim that
the work "enhanced the value of the property by $26,538.50" is by a simple example.
Hypothetically, suppose a young couple decides to upgrade their home by
converting their car port into an enclosed garage. The net result of the same is that it cost
them $10,000.00, but it "enhanced the value" of their home to the tune of $25,000.00.
The same principle applies here.
Ron Nielsen never testified in his Affidavit that the labor and the material
supplied to the home at 3448 West Snow Top Court, Park City, Utah, amounted to
$26,538.50.
Rather he testified that the work and materials supplied to the subject home had
"enhanced the value of the Property by $26,538.50."
This opinion/conclusion would have required volumes of foundation to establish
Ron Nielson as an expert.
First it should be noted in Statement of Facts #9 above, that this was a high end
home.
Ron Nielsen, Affiant would have to establish that he has sufficient "knowledge,
skill, experience, training or education" when it comes to high end homes.
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This, at a minimum would require that he either has done a lot of work with high
end homes, or that he has acquired some special training in reference to the same.
Here the Record is void, yet everyone agrees that the subject home was a unique
home and would be on the high end when it comes to values of homes.
Therefore this would require that the opinion/conclusion made by the Affiant
would have to be based upon some specialized training, etc., in reference to the same.
Additionally, the Affiant would need to know the market place in Park City.
According to the billing statement attached to the Affidavit of Ron Nielsen,
(Record at page 135) he works out of Pleasant Grove.
There is not just a fair distance from Park City, Utah to Pleasant Grove, Utah.
Park City is in a different County and the market in Utah County could be light
years different than Park City.
Park City is where the Olympics took place. It is an international, world wide
Resort City, with the Number One Ski Resort for the entire United States, where not only
world leaders come to visit and hang out, but so do countless movie stars, etc.
Multimillionaires call Park City their second home.
As nice as the name suggests, Pleasant Grove is a quiet residential family setting
located in Happy Valley, Utah County.
Hence it would not be unfair to suggest that they are worlds apart when it comes
to the values of homes, the economy and the real estate market generally.
More than all of the above, the expert would have to have experience in how
home improvements, specifically stone and brick improvements, would enhance the
value of real property.
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Mountain Recreation Corp. 29 Utah 2d 274, 508 P.2d 538 (1973), we held that an
opposing affidavit under Rule 56(e):
(M)ust be made on personal knowledge of the affiant, and set forth facts
that would be admissible in evidence and show that the affiant is competent to
testify to the mattes stated therein. Statements made merely on information and
belief will be disregarded.
In Jones vs. Hinkle, Utah, 611 P.2d 733 (1980), we cited Walker with
approval and stated that when a motion for summary judgment is made under the
Rule, "the affidavit of an adverse party must contain specific evidentiary facts
showing that there is a genuine issue for trial." We held that plaintiff was entitled
to judgment as a matter of lawr, defendants having failed to identify with
specificity any material fact.
Appellant's affidavits in the instant case are deficient for the same reasons.
The affidavits reveal no evidentiary facts, but merely reflect the affiant's
unsubstantiated opinions and conclusions in regard to the transactions concerned.
Appellants submit that perhaps both sides agree on one thing:
Plaintiffs claims are not based upon what work and material were supplied the
specific home and Defendants agree that the $26,538.50 is also not based upon the work
and material supplied the specific home.
Plaintiffs claim is that the home went up in value some $26,538.50.
Defendants claim is that $26,538.50 is not based upon work and material supplied
the specific home rather it is almost twice as much as it should be, as Defendants filed an
Offer of Judgment in the sum or $17,000.00. (Record at page 38.)
The Offer of Judgment is strategically placed higher than what Defendants
actually believe is owed, so that they can get the benefit of Rule 68 of the Utah Rules of
Civil Procedure should the Plaintiff not prevail for that amount.
Defendants dispute the claims made in paragraph #9 of Ron Nielsen's affidavit
where he claims, "At all times relevant to its performance of masonry and stone work on
the Property, AGBM has charged its normal rates for the work required by Spectrum and
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Palmo and performed by AGBM, with the exception that it charged an additohnal (sic)
amount for travel by AGBM to Park City."
This paragraph, like so many of the other paragraphs, lacks the requisite
foundation to establish the underlying facts supporting the phrase "work required by
Spectrum."
Was Ron Nielsen present during the discussions as to what work was required by
Spectrum?
Did he participate in the negotiations as to what work and what price?
Was the project an on going endeavor where the job description changed over
time as modifications were made for plumbing, electrical,framing,etc. or was this a one
time agreement where all of the details were worked out in advance with specificity?
As to the extra charge for the travel to Park City, was it part of the original
agreement or was it just thrown in there by Ron Nielsen, when he just wrote out what he
claimed as the increased value in the home?
Appellants have the same problem as noted above with paragraph #10, of Ron
Nielsen's Affidavit wherein Plaintiff states,
"Spectrum development has failed to and refused to pay AGBM the invoiced
amount for AGBM's work."
Appellants submit that this could not be more self serving.
Plaintiff claims that Defendant should pay whatever Ron Nielsen wrote down on
the invoice.
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There was no foundation for what actual work was done. There was no
foundation for what the agreed upon price would be. There was no foundation for
additional charges for traveling to Park City, etc.
Plaintiff treated the matter as though Defendants owe, whatever Ron Nielsen
wrote down.
Again, Appellants have the same problem with paragraph #11 as they did with
paragraph #8 above.
Plaintiff states in paragraph #11, "Palmo has failed to and refused to pay AGBM
for the amount of value that its Property has been enriched by the work performed by
AGBM."
Here again, Plaintiff treated the billing as though it would be based upon what the
value of the home increased, not on time and materials.
Furthermore, Defendants should have paid whatever Ron Nielsen writes on the
invoice as to the enhanced value.
As noted above, Defendants moved to strike the Affidavit of Ron Nielsen, all
together as the same lacked critical foundation as to creation of the oral contract, the
billing for the same, the claim for enhanced value, etc.
Note Statement of the Facts No. 22 above, "22. As reflected in the Record at
page 208, the matter came on for hearing before the Honorable Samuel McVey, District
Court Judge on March 9,2009 where Counsel for the Defendants vigorously argued that
the Affidavit of Ron Nielsen, lacked foundation, was speculative and did not provide the
Court with the requisite facts as required under Rule 56, ie: Rule 56(e) requires,
"Supporting and opposing affidavits shall be made on personal knowledge, shall set forth
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such facts as would be admissible in evidence, and shall show affirmatively that the
affiant is competent to testify to the matters stated therein."
Appellants respectfully submit that it was reversible error for the Lower Court to
rely on the Affidavit of Ron Nielsen when the objection was timely raised with the Court
both in a written Motion to Strike and well at the time of oral argument.
As a whole and separate matter, Appellants submit that should this Court over
rule the said objection to the Affidavit of Ron Nielsen, Appellants submit that there were
clear questions of fact based upon the Deposition of Paul Burningham and the
Appellant's Memorandum in Opposition to Plaintiffs Motion for Summary Judgment.
At page 9 and 10 of the Transcript is argument by Counsel for the Appellants and
referring to the deposition:
"So one of the disputes you have, Your Honor, is the square footage. My guy,
having first-hand knowledge of that because he measured the square footage and can
speak competently to that particular issue. I measured it. I found a dispute as to square
footage."
"Then there was also a dispute as to how much, the kind of work that was done.
Was that arch work or was this just regular masonry on the side of the building or
whatever. Let me focus, if I might, because I think my guy's competent to say I
measured the square footage. I found it different than what you said. As a result we have
a dispute, a question of fact, and my guy's competent to say I measured the square
footage. Whether he had the agreement with the A Good Brick Mason directly or
through his agent wouldn't matter because he went up and measure himself and said I
dispute the amount you put on your invoice."
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With the deposition establishing the requisite foundation for Paul Burningham's
Affidavit there clearly existed material questions of fact.
In his Affidavit, coupled with his deposition Paul Burningham established a
question of fact in Paragraph #2, where he stated that Plaintiff had over billed for
"hundreds of square feet."
In paragraph #3, Paul Burningham established that there was a double billing for
the lathe, as that was part of the original bill and then put again on the billing as a
separate billing.
In paragraph #4, Paul Burningham established that there were double billings for
the columns and arches which were also put in the original amount.
Paul Burningham went on to say that based upon his measurements and own
calculations, that Plaintiff had over billed approximately $ 10,000.00
Appellants submit that a $10,000.00 dispute is clearly material to them and surely
a basis to deny the Motion to Summary Judgment and allow Defendants to go to trial on
the issue.
Appellee may argue that the Affidavit does not establish the requisite foundation
for the Trial Judge.
However, such is not fair to the Appellant's as Counsel spoke of the Deposition at
the time of the hearing and so it was clearly the deposition taken in conjunction with the
Affidavit of Paul Burningham that establishes the requisite foundation and competent
evidence pointing out the material questions of fact, ie: over billed hundreds of feet,
double billed for the lathe, double billed for the columns and arches and from his own
personal calculations the billings were approximately $10,000.00 over billed.
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Additionally, Appellee may argue that the objection to the Affidavit of Ron
Nielsen was not timely, however, the same was made in the hearing on the Motion for
Summary Judgment and so it clearly was timely.
Furthermore, Appellants filed a written Motion to Strike the Affidavit of Ron
Nielsen, even before the hearing and so the timeliness claim by the Appellee is not well
taken.
Appellants clearly objected to the Affidavit of Ron Nielsen on a timely basis.
In the case of Strange vs. Ostlund, 594 P.2d 877, (Utah, 1979) the Utah Supreme
Court stated at page 880,
" . . . If these affidavits were admissible for consideration by the District
Court in the summary judgment motion, they preserve, and even intensify, the
disputed question of fact. And as we have also discussed, affidavit are admissible
unless they are not made on personal knowledge, their contents would not be
admissible in evidence, or unless the affiant was not competent to testify. We do
not here rule on whether the affidavits complied with Rule 56(e). Case law in this
jurisdiction establishes that if the opposing party does not move in a timely
fashion to object to affidavits or strike them and hence they are admitted, then that
party waives therightto show that they do not comply with Rule 56(e) of the
Utah Rules of Civil Procedure. The affidavits establish a question of fact, and
they are admitted. The summary judgment in favor of Troy Ostlund is reversed."
Note Fox vs. Allstate Insurance, 22 Utah 2d 383,_453 P.2d 701, (Utah, 1969) and
Howick vs. Bank of Salt Lake, 28 Utah 2d 65,498 P.2d 352 (Utah, 1972).
Appellants submit that by virtue of Paul Burningham's deposition along with his
Affidavit, there were the following disputed material facts on the following issues:
1. Over billing for hundreds of square feet - Paul Burningham personally
measured the same.
2. Plaintiff double billed for the lathe.
3. Plaintiff double billed for the columns and arches.
4. Over charged the Appellants by as much as $ 10,000.00
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Appellants respectfully submit that there clearly were genuine material issues of
fact, which should have prevented the Lower Court from summarily granting judgment
for the Plaintiff.
CONCLUSION
As noted above the case law supports the idea that matters should be fully and
fairly heard on the merits.
Defendants have been over billed in the sum of $ 10,000.00.
The Lower Court should never have accepted the Affidavit of Ron Nielsen,
whether it is motion practice or not.
The Lower Court was clearly aware of the foundation and other concerns of the
Appellants as the Court stated on page 25 as follows:
" . . . the Court is not going to strike anybody's affidavit in this case. I recognize
that - recognize the issues about foundation and so forth, but this is motion practice and
while we should - while our affidavits should read basically the same as if the witness
were on the witness stand and proper foundation and so forth would be made, I also,
again I recognize this is motion practice and things do tend to be a little bit more
abbreviated than normal but if there were live testimony, so that will be the ruling."
This Court looks at the matter with no deference to the Lower Court with all
presumptions and inferences to be drawn in favor of the Appellants.
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RELIEF SOUGHT
Appellants respectfully request that this Court reverse the Lower Court's granting
of the Summary Judgment, and remand the matter back to the Trial Court with
instructions to grant a fair trial to both sides and determine this matter on the merits.
Dated this 8th day of October, 2009.

JOHN
ATTO

CERTIFICATE OF MAILING
I hereby certify that I caused to be mailed two (2) true and correct copies of the
foregoing APPELLANTS' BRIEF to the Plaintiff by mailing the same in the United
States Mail, postage fully prepaid addressed to ROBERT L. JEFFS, JEFFS AND JEFFS,
ATTORNEYS AT LAW, 90 NORTH 100 EAST, P. O. BOX 888, PROVO, UTAH,
84603.
Dated this 8TH day of October, 2009.

JOHNWALSH
ATTORNEY AT LAW
ADDENDUM
ORDER GRANTING SUMMARY JUDGMENT

42

Ent 34S7&2 Bk 0992 Pg 13S5

ROBERT L. JEFFS, #4349
LIISA A. HANCOCK, #11244
JEFFS & JEFFS, P.C.
Attorneys for Plaintiff
90 North 100 East
P.O. Box 888
Provo, Utah 84603
Telephone: (801)373-8848
Facsimile: (801) 373-8878
IN THE FOURTH JUDICIAL DISTRICT COURT OP WASATCH COUNTY
STATE OF UTAH
A GOOD BRICK MASON, INC., a Utah
Corporation,
|

ORDER GRANTING SUMMARY
JUDGMENT

Plaintiff,
vs.
SPECTRUM DEVELOPMENT
CORPORATION, a Utah corporation;
PALMO RANCHO, LLC, a California
Limited Liability Company; and JOHN DOES
1 through 10,
j

Civil No. 070500248
Judge McVey

Defendants.

This matter came before the Court on March 95 2009. The Plaintiff, A Good Brick
Mason, was represented by Liisa A. Hancock of the law firm of Jeffs and Jeffs, PC. The
Defendants, Spectrum Development Corporation and Palmo Rancho, LLC were represented by
John T. Walsh. The Court having heard oral arguments and reviewed the submitted

EXHIBIT "A"
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memorandum and the applicable case law, now makes and enters the following findings and
order:
FINDINGS
1.

The Affidavit of Mr. Nielsen authenticates the amount of the contract between the parties.
The Affidavit also authenticates the amount claimed and performed in part by the
Plaintiff.

2.

The Court finds that the Affidavit of Paul Burningham is contradicted by his deposition
and that based on the deposition of Paul Burningham, there is no material of fact that the
Plaintiff performed 1744 square feet of the claimed footage by the Plaintiff.

3.

There is a material issue of fact as to whether the difference between the measurement
claimed by Plaintiffs of 1807 feet and the 1744 square feet acknowledged by Paul
Burningham was performed, This difference is 63 feet or a value of S598.50. There is
material issue of fact as to whether this 63 feet of work was performed.

4.

The Court finds that with the exception of the 63 square feet, there are no material issues
of fact and the Plaintiff is entitled to compensation for the 1744 footage and the other
services claimed in their Complaint in the amount of S25.940.00.
ORDER

1.

The Court denies the Motion for Summary Judgment on the Plaintiffs unjust enrichment
claim.
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The Court grants the Plaintiffs Motion for Summary Judgment in the amount of
$25,940.00 as against.Spectrum Development.
The Court grants the Plaintiffs Motion for Summary Judgment in the amount of
$25,940.00 as against Palmo.
The Court grants the Plaintiffs Motion for Summary Judgment as to the foreclosure on
the property and the Plaintiff may foreclose on the property located at 3448 West
Snowtop Court, Park City, UT more specifically described as:
All of Lot 134, Snowtop Subdivision at Deer Crest, according to
the official plat of Wasatch County, Utah. Parcel No. 00-00166723.
and the Sheriff of Wasatch County, State of Utah shall sell the property. The interests of
Palmo and Spectrum are junior or subordinate to the interests of A Good Brick Mason in
the property.
Pursuant to UTAH

CODE ANN.§

38-1-18, A Good Brick Mason is awarded attorneys' fees

and costs as the successful party in the amount of S8,101.50 as set forth in the Affidavit
of Attorneys' Fees.
In the event that A Good Brick Mason's claim is not satisfied by the foreclosure and sale
of the property, A Good Brick Mason is entitled to-a deficiency judgment pursuant to
UTAH CODE ANN.

§ 38-1-16.
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7.

The Plaintiff waives its right to pursue the remaining S598.50 that is at issue in this case
and this decision is a final decision.

SIGNED this the V7! day of May, 2009.
BY THE COURT

*S&&fUi*£4,

JUDGE SAMUEL DTSQCVEY
APPROVED AS TO FORM:

John T. Walsh

Liisa A. Hancock
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